A. Introduction
Until recently almost any lie 1 told by the assured in the process of putting forward an insurance claim has been viewed as "morally repugnant" and capable of constituting a fraudulent claim. This can be seen as a reflection of the judiciary's traditional moral disapproval of fraud.
2 Also, it is commonly believed that taking an uncompromising stance on the matter would have a deterrent effect. Famously, Mance, LJ, (as he then was) in AXA General Insurance Ltd v. Gottlieb, 3 in an uncompromising fashion, stressed that the remedy 1 In Aviva Insurance Ltd v. Brown [2011] EWHC 362 (QB), the assured, who rented alternative accommodation after being forced out of his home as a result of an insured peril, wrongly informed the insurer that he was being chased by the landlord for the rent in order to pressure them to make prompt payment. Although this was judged to be a fraudulent statement, it was the view of the court that it was not one of sufficient significance to justify the denial of the claim.
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Lord Wensleydale in Smith v. Kay (1859) 7 HLC 750 (HL), at 776, described the fraud in that case as "a great moral fraud, which one can hardly characterise in language strong enough". More recently, in Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4) [2002] UKHL 43, [2003] 1 AC 959, Lord Hoffmann, at [19] described the harsh approach of the law of deceit "based upon moral disapproval of fraud". (In Liquidation) 5 that even dishonest breach of a contract does not automatically amount to a repudiatory breach. 6 In a slightly different context, s. 57 of the Criminal Justice and Courts Act 2015 allows courts discretion to dismiss a personal injury claim in cases where the claimant fraudulently exaggerates the extent of his injuries but only if such dismissal would not result in substantial injustice for the claimant.
7 It needs to be stressed that a similar stance has been taken in the cases of tort of deceit. 8 Of course, one can justifiably say that insurance contracts, being contracts of utmost good faith, should be treated differently when it comes to dealing with the dishonesty of the assured at the claims stage. However, the Supreme Court recently, in Versloot Dredging BV v. HDI Gerling Industrie Versicherung (The DC Merwestone), 9 unsettling traditional values and judicial assumptions on the subject, held that bolstering a genuine insurance claim by collateral lies 10 would not render such a claim fraudulent. This judgment is momentous as it not only confirms the readiness of insurance law to follow the general trend of adopting more proportionate remedies in cases of dishonest behaviour on the part of the assured but also sets a benchmark in elaborating how the law concerning the definition of fraudulent claims in 4 Similarly, in Direct Line Insurance plc v. Khan [2001] EWCA Civ 1794 [39] Arden, LJ, remarked that: "A civil law sanction, particularly a financial one, made in an appropriate case may be more effective than a criminal sanction or other sanction."
5
[2011] EWCA Civ 87.
6 However, a different outcome is likely in cases where dishonesty is destructive of a necessary relationship of trust between parties (see, Tullett Prebon plc v BGC Brokers LP [2011] EWCA Civ 131, [2011] IRLR 420 and D & G Cars Ltd v. Essex Police Authority [2015] EWHC 226 (QB)), or where it is indicative of an intention no longer to be bound by contract.
7
This section goes further than the Supreme Court was prepared to go in Fairclough Homes Ltd v. Summers [2012] UKSC 26, [2012] 1 WLR 2004 on the matter where it was held that courts have jurisdiction to strike out a grossly exaggerated and fraudulently maintained claim for personal injuries as a sanction for the fraud in some extreme cases. insurance law will develop in future. The main purpose of this article is to map out the scope of the fraudulent claims doctrine in the context of insurance law taking into account the judgment of the Supreme Court in The DC Merwestone. Before embarking upon an analysis of that nature, it is essential to discuss the role of the utmost good faith doctrine in this context and other policy considerations that prevail in this area of law.
B. Collateral Lies in Claims Context (1) Role of the Doctrine of Utmost Good Faith
In numerous authorities, the fraudulent claims rule in insurance law has been treated as a facet of the utmost good faith doctrine. Accordingly, it has been repeatedly affirmed that it is an essential condition of a policy of insurance that the underwriters are treated with good faith, not merely in reference to the inception of the risk, but during the period when the policy is in place and also at the claims stage.
11 Despite the fact that alignment of the fraudulent claims rule with the doctrine of utmost good faith has an instinctive appeal, it might be conceptually rather difficult to justify the existence of a link of that nature. The reasons will be considered below.
Traditionally, the fraudulent claims rule in insurance law has been attributed to a rule of law-namely, that "no person ought to be allowed to take advantage from his own wrong".
12
If the source of the fraudulent claims rule is traced to such a rule of law, which also stipulates its own remedy of forfeiture of the claim tainted with fraud, it is rather difficult to explain why there is a need for the intervention of the good faith doctrine in this context. Courts have often denied the existence of alternative causes of action on matters that fall under the remit of the utmost good faith doctrine. For example, in Banque Financière de la Cité v. Westgate Insurance Co Ltd 13 it was held by the Court of Appeal that the insurer's non-disclosure could not give rise to a tort action for damages and the assured's only cause of action lay in breach of utmost good faith duty at the pre-contractual stage on the part of the insurer. By analogy, it can be argued that there is no room for the operation of the utmost good faith doctrine on a matter that has been dealt with by a rule of law.
More fundamentally, the rationale of judges who advocate a strong tie between utmost good faith doctrine and the fraudulent claims rule is inconsistent and does not stand up to scrutiny. Lord Mance, for example, in his dissenting judgment in The DC Merwestone, was adamant that the fraudulent claims rule derives from "the foundations of good faith on which insurance rests".
14 However, in Agapitos and Another v. Agnew and Others (The Aegeon) 15 he expressed the view that it would be an acceptable solution to treat the common law rules governing the making of a fraudulent claim as falling outside the scope of s. 17 of the Marine Insurance Act 1906. 16 Considering that at the time of that decision, s. 17 of the MIA 1906 was regarded as the main source of the post-contractual duty of utmost good faith and attracted the draconian remedy of "avoidance", 17 the inconsistency is apparent. How can the fraudulent claims rule be a manifestation of the utmost good faith duty but at the same time not attract the remedy of avoidance in case of its breach?
Furthermore, it has often been doubted by scholars 18 whether the duty of utmost good faith applies in its full rigour after an insurance contract is formed. It can be persuasively argued that s. 17 of the MIA 1906 was intended to be a prologue to ss. 18-20, dealing with specific aspects of pre-contractual duty of good faith.
19 Also, it is noteworthy that Sir Mackenzie 
19
It should be noted that s. 17 is placed beneath the heading "Disclosure and Representation" and above ss. 18-20, which expressly relates to pre-contractual issues such as disclosure and representation. This can be taken as an indication that s. 17 is intended to play a pre-contractual role only.
Chalmers, the drafter of the Act, in his Digest of the Law of Marine Insurance, 20 on which the Act was based, made no reference to the post-contractual dimension of the duty of utmost good faith. The uncertainty as to whether the utmost good faith doctrine has a role to play in the post-contractual context was put to bed by the House of Lords in The Star Sea case, where it was held with reluctance that formation of the insurance contract does not bring the duty of good faith of both parties to an end. 21 However, the judiciary has found innovative ways to curb the scope of the duty at the post-contractual stage by restricting it to: i) fraudulent acts committed prior to the commencement of litigation; 22 and ii) acts which would amount to repudiatory breach of the contract. 23 It is, therefore, appropriate to say that the judicial trend has been against adopting an expansive approach with regard to the scope of the post-contractual duty of utmost good faith. 24 On that basis, one can plausibly argue that in the light of the fact that there is already a rule of law that deals with the matter, there is no apparent need to expand the application of the utmost good faith doctrine to the claims context.
Of course, it is undeniable that there are comparisons between the pre-contractual stage and the claims stage due to information asymmetry. Just like the assured having control of information at the outset for the assessment of the risk, if a loss should occur he has, at the date of making the claim, exclusive control of the information on which the claim must be based. The dominant position of the assured in terms of having relevant information could be used as a justification for bringing the utmost good faith doctrine into play at the claims process. 25 However, it should be borne in mind that in all insurance contracts there is an appreciation of this information asymmetry at the claims stage, and clauses are often incorporated into contracts requiring the assured to bring an incident that might give rise to a claim to the attention of the insurers. Most contracts, going further, require the assured to fully co-operate with the insurers at the claims stage and assist insurers in the investigation of a claim put forward. Given that contractual mechanisms are utilised to balance information asymmetry at the claims stage, it is questionable whether it is legitimate for courts to extend 
21
For instance, Lord Clyde noted that the solution of confining the duty of utmost good faith duty to the pre-contractual stage "appears past praying for".
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The In summary, it is submitted that the rationale of the opinions expressed in various judgments extending the scope of the utmost good faith doctrine to the claims stage is rather questionable. Whatever the scope of the utmost good faith doctrine in the post-contractual context will be following the law reform effected through the Insurance Act 2015, 27 it is very likely that the law concerning fraudulent claims should be considered in isolation from the utmost good faith doctrine. If so, this means that collateral lies told whilst advancing an insurance claim, even if they are material to the consideration of the claim, should not be seen as tainting it simply on the ground that the assured has not acted in good faith.
(2) Values and Policy Considerations
Decoupling the fraudulent claims rule from the doctrine of utmost good faith means that determining its contents becomes an issue of policy, no doubt informed by competing legal values and perceptions. 28 Those who believe that a collateral lie told at the claims stage should be capable of tainting a claim, even though the claim itself is genuine, justify this on the ground that such a stance is essential to deter fraud. This is open to criticism on two grounds. First, as highlighted in the Final Report of the Insurance Fraud Taskforce, 29 there is no simple profile of a person who commits insurance fraud. Some people commit fraud that is premeditated in nature and usually this kind of fraud is linked to organised crime. It is very difficult to see how severity of legal rules on fraudulent claims would have any impact on the behaviour of this kind of individual. On the other end of the spectrum, fraud is committed by opportunistic individuals; this usually takes the form of exaggerating an insurance claim or using fraudulent devices to secure a quick, hassle-free settlement. In order to be able to say that harshness of the legal rules is likely to have a deterrent effect on this kind of individual, it is necessary to establish to what extent such rules are known by the members of the public. As far as the author is aware, no empirical research has been carried out on the matter but the author suspects that ordinary members of the public are not likely to be aware of the legal 26 In definition of insurance fraud and its consequences. So it is a tall order to presuppose that the behaviour of the assured will be affected by the manner in which insurance fraud is defined. Second, looking at the debate from the other angle, is it likely that people with a valid insurance claim will be incentivised to lie in support of their claim, if they were to know that such a lie would not have a detrimental effect in their claim? Again the author is unaware of any empirical evidence to suggest this will be the case, but more fundamentally, it is submitted that this is very unlikely, as an assured conducting himself in that manner risks losing his credibility, which might have an impact on other parts of his case or even his ability to procure insurance cover in the future.
30
When determining a policy question of this nature, one should not ignore the work of legal theorists on the subject. Aquinas, for example, advocates that in order to chart the moral dimension of a lie one should focus on the liar's aim and objectives. On that basis, he suggests that the morality of lying to a dying man should be judged differently than lying to a competitor or to moral transgressors. 31 Applying his philosophy in the present context, it can be said that a lie told to support a genuine claim should be treated differently than one which is told to advance a claim which is known to the assured to be based on false grounds. Admittedly, in both instances an adverse moral judgment can be passed on the conduct of the assured; but there is certainly room to distinguish the former type of lies, which are told by those who are foolish but honest when it comes to the extent of the loss suffered, from the latter type of lie, which clearly trespasses upon the rules of moral behaviour.
Also, judging the matter in isolation from the doctrine of utmost good faith and in accordance with the fundamental principles of contract law, it is hard to see how fraudulent conduct that does not have any impact on the ultimate liability of the innocent party could have such a detrimental effect on the party at fault. For example, in general contract law the innocent party will be afforded the right to rescind the contract for misrepresentation only if the representee has acted on the misrepresentation to its detriment. 32 If misrepresentation, even fraudulent, has had no impact on its intended target, it would neither be actionable in Zurich Insurance Co plc [2016] UKSC 48, held that a compromise agreement could be set aside as deceitful misrepresentation caused the insurer to act to its detriment, settling on a false basis. It was the view of the Court that misrepresentation "was intended to influence the mind of the insurers, not necessarily by causing them to believe him but by causing them to value his litigation claim more highly than it was worth." damages nor capable of giving rise to a right to rescind. When a collateral lie is told when advancing a genuine claim, the position is similar. Here, the occurrence of a loss covered by the policy triggers the liability of an insurer. Any lie told by the assured in the claims context does not alter the fact that the insurer is under an obligation to indemnify the assured for that loss. The insurer is, therefore, not forced to act to its detriment as a result of the collateral lie. It follows that if the prospect of recovery for the claim is jeopardised as a result of a collateral lie told in the claims process, this will be the only instance in contract law where the law penalises a party to a contract on account of fraud that has had no impact in its intended target.
After setting out the relevant principles and policies that prevail in this area of law, a comprehensive analysis on the reasoning of the Supreme Court in The DC Merwestone will be offered below.
(3) The DC Merwestone before the Supreme Court
The facts of The DC Merwestone are relatively straightforward. The vessel was insured against marine risks and as a result of ingress of water its engine room was damaged beyond repair. During the casualty investigation, solicitors acting on behalf of the underwriters sought explanation from the assured for the ingress, its spread from the bow thrusters room to the engine room and the reason why crew were unable to control it by using the vessel's pumps. The assured's general manager responded in a letter which contained a representation that the crew had reported that they had heard a bilge alarm (which would have alerted the crew to the flooding) at noon on the day of the casualty but had failed to investigate it as its sounding had been attributed to the rolling of the vessel in heavy weather.
The trial judge, Popplewell, J, 33 found that the relevant crew member did not commit an outright lie about the bilge alarms but that he "had convinced himself… that there had been an alarm earlier in the day", and that he had spoken to the Master "on several occasions" to say that he could not understand how there could not have been an alarm; and that eventually the Master agreed that there must have been an earlier alarm. He found that the relevant crew member "genuinely believed that if the alarm had gone off, it would probably have been ignored as a result of the weather conditions… He genuinely believed that his account of the noon alarm and the crew ignoring it was a realistic explanation of events." On that basis, he found that the relevant crew had no grounds to believe it was true, and was reckless whether or not it was true. He further found that the general manager of the vessel had no basis to make the presentation in the letter, having consciously decided not to ask the rest of the crew whether it was correct. It ultimately transpired that the general manager did not enquire of the crew because he did not want the absence of their confirmation to hinder him giving an explanation of the flooding that involved no fault on the part of the assured's shore-side management. If it were to be established that the assured's shore-side management was at fault, this could have potentially afforded a defence to the claim under the relevant policy.
Having held that a false representation was made recklessly, 34 the trial judge reluctantly came to the conclusion that the claim was forfeited due to the fact that a collateral lie was told in the process of advancing it although the claim in itself was genuine. In reaching this outcome, Popplewell, J, relied on the dicta of Mance, LJ, in Agapitos v. Agnew (The Aegeon) 35 where he said that use of a fraudulent device would convert a genuine claim into a fraudulent one if the lie is "directly related to the claim to which that fraudulent device relates, which is intended to improve the insured's prospects of obtaining a settlement or winning the case, and which would, if believed, tend, objectively, prior to any final determination at trial of the parties' rights, to yield not insignificant improvement in the insured's prospectswhether they be prospects of obtaining a settlement, or a better settlement, or of winning at trial.
36
The assured was unsuccessful on appeal and the Court of Appeal, 37 was prepared to endorse the test laid down by Mance, LJ, with a slight alteration. 38 The Court of Appeal recognised that this was essentially a policy decision but was convinced that the fraudulent device rule developed by Mance, LJ, is an essential one that targets an assured who attempts to take advantage of his insurer by leading the latter to believe that the claim in question is watertight. This led Christopher Clarke, LJ, to conclude that the use of a fraudulent device has the capacity to destroy "the special relationship between the assured and insurer" in the same manner as submission of a completely fabricated claim would. As a result, it was held that the 34 In line with the reasoning in Derry v. Peek (1889) 14 App Cas 337 (HL), it is accepted that a statement made recklessly (careless as to whether it be true or false) at the claims stage is capable of rendering it a fraudulent claim. 
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Christopher Clarke, LJ, ibid. at [165] , questioned the negative nature of the formulation of Mance, LJ, and expressed a preference (without deciding the point) for a positive requirement that the fraudulent device should "objectively have tended to produce" a "significant improvement in the insured's prospects". use of a fraudulent device which is relevant to a claim "crosses a moral red line", and has a fundamental impact on the parties' relationship.
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The majority of the Supreme Court approached the issue from a different perspective. 40 In determining whether a collateral lie or a fraudulent device used to promote a genuine claim would convert the claim into a fraudulent one, the key question is whether the assured intended that the insurer would act on, or be influenced by the misleading statement. In the context of the tort of deceit, this has been paraphrased as being a requirement that it must be shown that the representor intended to deceive. 41 There is no doubt that a collateral lie told in advancing the claim is intended to influence the insurer in the manner in which he views the claim and its credibility. However, the fact still remains that the claim is in essence a genuine one which, leaving the collateral lies aside, must be responded to by the insurer in a positive fashion. Therefore, one cannot say that the intention of the assured in utilising collateral lies is to deceive the insurer to make a payment for something which the assured is not entitled to. This is precisely the point that the majority in the Supreme Court has focussed on. Drawing a comparison between a genuine claim supported by a collateral lie and a false claim, Lord Hughes stipulated: 42 … The collateral lie is certainly told with the aim of improving the position of the liar, but in fact and in law it makes no difference to the validity of his claim whether it is accepted or found out. The false or exaggerated claim is also made with the aim of improving the position of the liar, but if accepted it provides him something to which he is not entitled.
Lord Sumption rightly stresses that in law the assured's right to indemnity arises as soon as the loss is suffered, and it is not a precondition of the insurer's liability that a claim should have been made on him. 43 On that basis, it is evident that a collateral lie told when advancing a claim is "immaterial to the parties' respective rights and obligations" 44 given that the liability of the insurer to indemnify the assured under the contract has been crystallised long before any wrongdoing on the part of the assured has occurred. Of course, as highlighted in Lord Mance's dissenting judgment, it is possible that the fraudulent device is deployed by the assured, as he does not believe or is not confident that he has a good claim.
45 However, it is equally possible that the assured resorts to the use of a collateral lie to support his claim, as he expects the insurer to prolong the investigation process, or perhaps he is frustrated due to the extensive and unnecessary questioning he is facing from his insurers. The fact, however, remains that by telling a collateral lie to advance a genuine claim, the assured is not intending to deceive the insurer to claim something he is not entitled to. Put differently, the assured here does not aim to improve his entitlement under the policy through fraud.
The approach adopted by the majority of the Supreme Court in the case might, at first sight, seem to be at odds with the stance taken in Hayward v. Zurich Insurance Co. 46 There, the insurer after discovering that the assured acted dishonestly, i.e. he had recovered from his injuries one year prior to the settlement in 2003, attempted to set aside the settlement agreement under the tort of deceit. The first instance judge decided that the settlement should be set aside but the decision was overturned by the Court of Appeal. 47 The Court of Appeal expressed the view that the insurer could not rescind the settlement agreement because it had raised a suspicion of fraud prior to the settlement but did not succeed in proving fraud and it was not until 2009 that the insurer acquired further evidence to show that the assured had acted in a dishonest fashion. The Supreme Court restored the judgment of the first instance judge holding that the assured's dishonesty in 2003 had induced the insurer to act to its detriment by paying almost ten times more than it should have paid. The Supreme Court in Hayward case seems to be taking a more stringent approach when it comes to fraud but there are significant differences between these two decisions. First of all, it should be borne in mind that fraud in the Hayward case was considered in the context of setting aside a settlement agreement. This was, in effect, a case on whether the deceitful conduct of the assured was intended to influence the mind of the insurer or not (inducement). More significantly, in the Hayward case the fraud committed by the assured caused the insurer to value the assured's claim more highly than it was actually worth. Conversely, in The DC Merwestone the insurer was not induced to make a payment when there was no need to make such a payment. The assured had a genuine claim and, despite the fact that he employed fraudulent devices to promote his claim, he was entitled to recover under the policy the amount he sought to recover.
Turning to The DC Merwestone, their Lordships in the majority do not deny that a collateral lie told when advancing a genuine claim is undesirable, 48 and they point out that it might have adverse consequences for the assured, including: i) the threat of a criminal prosecution for fraud; ii) the possibility of being penalised in costs; iii) the possibility of prospective termination of the contract and/or refusal of future insurance; and iv) the loss of any credibility in the trial of a claim. 49 However, they are of the view that depriving the assured of the whole claim for a wrongdoing of this nature is a disproportionate response to the only detriment suffered by an insurer as a result of a collateral lie-namely, being put off relevant inquiries or embarking on irrelevant ones, as put by Christopher Clarke LJ in the Court of 
Appeal.
50 If the insurer is allowed to forfeit a genuine claim on this basis, as Lord Hughes put it, this would be "simply too large a sledgehammer for the nut involved".
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It has also been recognised that in contract law there are limits to the extent to which a claimant's immorality can be utilised to defeat his legitimate civil claims. 52 Highlighting that the duty of good faith does not apply in its full rigour in the claims context, 53 Lord Sumption indicated that similar limits should apply in insurance law, and it would be beyond such limits if the fraudulent claims rule is extended to lies which are found to be irrelevant to the recoverability of the claim. He continued by saying:
[Such an outcome] is disproportionately harsh to the insured and goes further than any legitimate commercial interest of the insurer can justify. It leads naturally to the anomalous consequences which [the first instance judge]… pointed out in the case. These anomalies are all the more remarkable for the fact that the rule has no application to collateral lies told after the commencement of legal proceedings, when experience suggests that parties are most likely to gild the lily. In my opinion it is not the law.
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It needs to be stressed that the conclusion that the majority of the Supreme Court has reached in the case is in line with the stance the Financial Ombudsman Services (FOS) has adopted on the matter. 55 In a case where the loss adjuster overzealously insisted on receipts for every [2016] 3 WLR 399 has taken a similar stance with regard to the position of a claimant who sought to recover money paid pursuant to a contract to carry out an illegal activity (inside dealing). The majority held that in determining whether illegality should prevent enforcement of an agreement, the court has a discretion and in the exercise of that discretion must consider factors such as i) seriousness of the conduct; ii) its centrality to the contract; iii) whether it was intentional; and iv) whether there was marked disparity in the parties respective culpability. In assessing these factors, the Supreme Court confirmed that the relevant issue is "not whether the contract should be regarded as tainted by illegality but whether the relief claimed should be granted", [219] per Lord Clarke. This effectively means the eradication of the reliance test, laid down by the House of Lords in Tinsley v Milligan [1994] 1 AC 340, which orthodoxly prevented a claimant to rely on his own illegal conduct to establish a claim (save in limited circumstances). Therefore, as a general rule a claimant should be entitled to receive money paid pursuant to an illegal contract as long as he satisfies the ordinary requirements of a claim for unjust enrichment.
53
Lord Hughes, [68], said: "… one cannot answer the question in the present case by predicating it on the basis that the fraudulent claims rule is merely a manifestation of the duty of utmost good faith." 54 ibid, [36] .
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The FOS is an ombudsman, established in 2000 and given statutory powers in 2001 by the Financial Services and Markets Act 2000, which helps to settle disputes between consumers and UK-based businesses providing financial services, such as banks, building societies, insurance companies, investment firms, financial advisers and finance companies. The decisions of the FOS are binding on insurance companies if the consumer accepts the final decision before the deadline set by the FOS. If the consumer does not accept the decision it does not become binding on either side and the consumer is free to proceed with a claim against the insurance company in court. The FOS can order an insurance company to pay compensation up to the maximum limit of £ 150,000. item stolen from a van, forcing the assured to request a friend to falsify a receipt for him, the FOS asked the insurer to pay the claim, which was genuine. 56 The FOS in that case treated the use of a forged receipt as an "immaterial fraud".
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C. Life After the Supreme Court's Decision -The Future Development of Law on the Definition of Fraudulent Claims in Insurance Law
The Supreme Court's decision in The DC Merwestone is significant not only in settling the legal position with regard to collateral lies told in the process of advancing an insurance claim but also in terms of providing clues as to how the boundaries of the fraudulent claims rule in common law need to be plotted in the absence of a fraudulent claims clause in the contract. At the same time, one needs to consider carefully to what extent collateral lies told at the claims stage could provide alternative remedies to insurers. These issues will be considered in this part of the article.
(1) Other Lies Told at the Claims Process
As a starting point, it should be stressed that no change should be expected in the legal position when an assured tells lies when presenting a claim with the intention to supress a defence that the insurer would otherwise have. For example, if the loss occurs a day after the expiry of the insurance policy and the assured pretends that it occurred earlier during the policy period, the claim will be forfeited for fraud. In this instance stating the true state of affairs would have entitled the insurer to deny the claim for falling outside the policy period.
58 Therefore, borrowing the words of Lord Hughes, the purpose of the lie told here is to "provide the assured something to which he is not entitled in law". 59 
56
Case Study 42/3 (Ombudsman News, December 2014/January 2015).
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In the majority of cases, the approach of the FOS is based on what the courts are likely to do in similar circumstances. However, depending on the circumstances surrounding a case, the FOS might use the test of "fairness and reasonableness" as the basis for deciding cases, rather than the strict legal approach. In that case, in an attempt to convince the underwriters that there was no breach of a "hot works" warranty, the assured made inaccurate statements in relation to the date of commencement of such work. However, such statement were made after the commencement of litigation and for that reason had to be disregarded. Nevertheless, the Court was convinced that the intention of the assured in making such statements was to suppress a potential defence that would have been otherwise available to the underwriters and that would have rendered the claim fraudulent had they been made prior to the commencement of the litigation. Mance, LJ, in The Aegeon observed, at [18] , "a claim cannot be regarded as valid if there is a known defence to it which the insured deliberately suppresses." Lord Hughes expressed strong support for this position [2016] This much is clear. A more challenging issue is what happens if the loss is genuine but the assured tells a lie at the investigation stage in breach of a claims corporation clause or even claims fraudulently that notice was given within the required time under a claims notification clause by altering the date of the notice. There is little doubt that this kind of dishonesty would amount to breach of the relevant claims clause and the insurer would be entitled to deny payment for the claim that the clause relates to, as long as the clause is treated as a "condition precedent" to liability of the insurer. 60 It gets more complicated if the clause breached is treated as a mere condition (or contractual warranty), breach of which entitles the insurer to damages only. The insurer in that case could not deny the claim straightaway for breach of the claims provision, but would the dishonesty of the assured mean that the claim is fraudulent? It is submitted that this is unlikely. Unless modified by express conditions in the policy, 61 in insurance law a cause of action accrues on a policy from the moment an insured peril causes loss.
62 Accordingly, an assured has a right to seek indemnity under the policy from the moment a loss is suffered, and as long as his claim is genuine, i.e. it relates to a loss that is insured under the policy, in line with the spirit of the majority decision in The DC Merwestone, any lie told at the investigation stage would be treated as collateral and not capable of converting the claim into a fraudulent one.
The legal position is also uncertain when the assured, who suffers a genuine loss, advances a lie so fundamental as to transform the essential basis of his claim. 63 Imagine the position of an assured who insures his yacht under a time policy against main marine perils including "perils of the seas" and "fire". The vessel is lost in moderate weather conditions due to the entry of seawater into her engine room. Conscious of the fact that the burden of proof facing the assured to be able to claim loss by a peril of the seas is a heavy one, 64 the assured convinces his employees to assert that a fire which started in the engine room could not be controlled and eventually led them to abandon the vessel, which sank shortly after. 65 On that basis, the assured advances a claim based on loss by "fire". Here, even though the assured has suffered a genuine loss, which is covered by the terms of the policy, he has no honest belief in the truth of the statements made in the claim. Put differently, there is misrepresentation or misdescription of the circumstances under which the claim for indemnity had arisen which has the effect of transforming the basis of the claim to one which the assured has no genuine belief in. It is submitted that in such instances the claim put forward should be regarded as a fraudulent one, and there is nothing in the reasoning of the Supreme Court which contradicts this outcome. The assured clearly has belief in the fact that he has suffered a loss that comes under the scope of the policy but has no belief in the claim as he puts it; i.e. the loss was caused by fire. The loss claimed under the policy cannot be viewed in isolation from the circumstances it has resulted from. If the circumstances which are alleged to have caused the loss are not true, the claim itself is tainted and cannot be treated as "genuine".
(2) Deliberate Concealment at Claims Stage
A related question is the position of the assured who suffers a genuine loss but refrains from presenting to the insurer or the loss adjuster information, for example an email exchange with his agents on matters concerning the loss, which might possibly create doubt in the mind of the insurer as to the validity of the claim or might encourage him to make further investigations.
There is a wealth of legal authorities in the context of the tort of deceit where courts have tackled similar issues. The key question is whether deliberately concealing a relevant fact or matter could amount to a fraudulent statement within the meaning of Derry v. Peek, 67 which is an essential ingredient of the tort of deceit. It has been held on numerous occasions that in a case where there is a duty to speak, the failure to disclose or speak may be taken as an implied representation that nothing which is the subject of an obligation of disclosure has been withheld. Put differently, suppression of key facts in cases where there is a duty to speak will often carry with it an implied representation by silence which is indistinguishable in character from a false positive representation. Chambre, J, in the early nineteenth century in Tapp 71 the assured claimed for the loss of cargo under a warehouse-to-warehouse cover. The cargo had been removed from the warehouse without the assured's consent. The assured had come to an agreement with the party who had removed the cargo that it would pay for it. It was, however, alleged by the insurer that the assured had suppressed the fact that it had contacted an agent to see if he could ascertain what was happening with the cargo but had then abandoned that effort in the hope that the removing party would agree to pay for the cargo. There was no plea of any deliberate misrepresentation or lies, only concealment.
The case came before the court on a strike-out application by the assured requesting the court to strike out a defence by the insurers, who pleaded that there had been a fraudulent claim on the premise that the assured failed to disclose material facts in the claims process. Cooke, J, refused to strike out the defence, indicating that he could not decide that the assured was "so clearly right that there [was] no possibility of other arguments succeeding". 72 However, the tone of Cooke, J's judgment clearly indicates that the solution would be different if the matter were approached on the basis of a duty of utmost good faith which requires full disclosure.
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He seems to be of the view that in that case, concealment at the claims stage might well amount to a misrepresentation, which is an essential element on which to found a fraudulent claim. his insured home obtained an invoice from a company for repairs, but failed to reveal to the insurer the fact that the company which produced the invoice for project management of the repair work was in fact owned by him and his wife. At first instance, the insurer succeeded in obtaining a summary judgment against the assured on the ground that he made a fraudulent claim or used fraudulent devices. The matter came before the Court of Appeal in the context of the assured's application for an extension of time in which to lodge his appeal. In advancing his application, which was refused, one of the arguments put forward by the assured was that he was not guilty of any positive misrepresentation and that he was effectively branded a fraudster on a summary judgment application without being given the opportunity to give evidence on the critical question of whether he had intended to deceive the insurers. Longmore, LJ, describing the assured's arguments as being doubtful and difficult, said: 76 … The starting point has to be that, as the [trial] judge found, [the assured] intended to and did give the false impression to insurers that [the management company] was wholly separate from himself and his wife.
The judgment leaves no doubt that in the view of Longmore, LJ, knowing and deliberate withholding of information may in some circumstances constitute fraud, especially if it can be shown that the concealment amounts to calculated deception on the part of the assured, who allows the insurer to believe in his trustworthiness while actively falsifying that belief by his inactivity.
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Indeed, as indicated by Cooke, J, the state of law in this area is far from settled. However, in considering the potential impact of the Supreme Court judgment in The DC Merwestone, different situations should be distinguished. If the assured is aware that the insurer in the process of evaluating a claim put forward is labouring under a misapprehension as to the circumstances concerning the loss or the evidence put forward, but deliberately chooses to remain silent, as indicated by Longmore, LJ, it is very likely that concealment in those circumstances might amount to misrepresentation. The outcome here is the result of the application of common law rules deriving from the tort of deceit 78 and it is believed that there is nothing in the judgment of the Supreme Court that casts doubt upon the application of these long established rules.
The position, on the other hand, could be rather different if the assured simply chooses to conceal matters concerning the loss which he has not been asked about. As indicated above, the majority of the Supreme Court believes that the doctrine of utmost good faith has no role to play in a claims context. 79 Therefore, in the absence of any express clause to the contrary, It was held in Hill v. Gray (1816) 1 Stark NPC 434 that such a concealment with a fraudulent intent might give rise to a liability in deceit.
79
There is nothing in the Insurance Act 2015 which contradicts this position. The Act indicates that the insurance contracts are contracts of good faith, but it is left to courts to determine the precise scope of the good faith obligation.
it is clear that the assured is under no duty to speak at this stage. If there is no duty on the part of the assured to speak, as long as he is not aware that the insurer is labouring under any misapprehension with regard to relevant circumstances concerning the loss, it is unlikely that his silence could amount to an implied representation which is the essential element to establish a false statement.
80 This is the natural consequence of decoupling the utmost good faith doctrine from the claims process as maintained by the majority of the Supreme Court in The DC Merwestone. It would be inconceivable to say, on one hand, that the duty of good faith has no role to play at the claims stage, and, on the other hand, to allow the insurer a defence based on the assured's silence at the claims stage due to his reluctance to co-operate. Of course, the position might be different if the policy contains an express obligation to cooperate at the claims stage but the assured chooses to remain silent. In that case, silence would probably amount to breach of the relevant co-operation clause, providing the insurer with a contractual remedy depending on the legal classification of the clause. The first question is whether the insurer is entitled to claim the additional cost of investigating such a claim by way of damages as opposed to costs. This is possible especially if the policy in question contains a claims co-operation clause requiring the assured to assist the insurer at the investigation stage of a claim. In the context of insurance contracts, such collateral promises that relate to the claims process are often treated as mere conditions (collateral stipulations) even if they are expressed to be "conditions precedent to the liability of the insurer". 82 An assured who deliberately provides misleading information to the insurer 80 See the authorities discussed above. 
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It was held, for example, in Stoneham v. Ocean Railway and General Accident (1887) 19 QBD 237 (DC) that the term which required the company to give notice in case of a fatal accident within seven days was not a condition precedent to recovery, even though it was worded in this fashion, but was merely a contractual term the breach of which imposed an obligation upon the assured's representatives to reimburse the company for any extra expenses which they might incur from having to investigate the circumstances of an accident at a long interval after its occurrence. See also, Re Bradley and Essex and Suffolk Accident Indemnity Society [1912] [40] said: "The policy cannot work without the input of the insured because the insurer is not a party to the litigation, and is entirely reliant on the insured cooperating with it and giving it at the investigation stage of an insurance claim is likely to be in breach of such a collateral promise, enabling the insurer to claim wasted costs emerging from his actions (e.g. the cost of investigating such a claim).
Even in the absence from the contract of a clause of that nature, it is submitted that in a case where the assured bolsters a genuine claim by using collateral lies, such costs might be recovered as damages for the tort of deceit. No reference to this point has been made in the Supreme Court judgment, but it is submitted that a collateral lie told in the process of advancing a genuine claim could satisfy all the pre-requisites of such an action. Here, a false representation is clearly made by the assured knowingly and without belief in its truth.
83 Such representation is made by the assured with the intent to deceive 84 the insurer that the claim put forward is sound or unquestionable. In other words, the assured's intention is that the lie shall be acted upon by the insurer so that a quick and hassle-free payment will be made with regard to the claim. Lastly, the insurer must show that he acted in reliance on the assured's misrepresentation. 85 The insurer could satisfy this requirement by showing that the making of the representation has influenced his decision to make a quick payment with regard to the claim put forward without engaging in further evaluation or investigation of the claim. In other words, what is relevant here is what the insurer would have done had no lie been told with regard to the claim in question. As long as the insurer could demonstrate that he would have acted differently had no misrepresentation been made by the assured, he would be able to satisfy the last and probably the most challenging requirement for an action in tort for additional investigation costs.
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A more challenging question is whether the policy might be terminated prospectively by the insurer as a result of a collateral lie told at the claims stage. Although Lord Hughes listed this as a likely outcome, 87 the issue is not straightforward. The key question here is whether telling a collateral lie with regard to a genuine claim put forward amounts to repudiation. Put differently, is such conduct capable of showing an intention no longer to be bound by the information. Once the litigation is over there are still important steps to be taken in minimising the quantum of recovery, which the assured may feel little incentive to do once the case is lost without such firm requirements. This is not a case like Bradley where the commercial purpose of making the clauses conditions precedent is non existent (in that case the wages book was simply used for premium calculation); here the commercial purpose of the conditions is obvious." Courts in Scotland approach the matter in a similar way. For example, in Zurich Insurance Plc v. Coralpeak Ltd [2016] SCOH 43, the Outer House of the Court of Session treated a "reasonable precautions clause" in a fire policy as a condition precedent.
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In other words, using the words of Lord Herschell in Derry v. Peek (1889) 14 App Cas 337 (HL), at 376, the assured has no "honest belief in the truth of such statement".
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Peek v. 91 "to amount to a repudiation a breach must go to the root of the contract". This exercise would require the court to determine i) the benefit that the insurer intended to obtain from the contract; ii) whether a reasonable insurer in the position of the insurer would have no expectation that the assured would be able perform the contract without telling collateral lies of this nature; and iii) if so, was the prospective nonperformance such as to go to the root of the contract? To a certain extent, the outcome would depend on the gravity of the breach. For example, utilising fraudulent invoices in advancing a genuine claim might be treated as more serious conduct compared to a collateral lie told in explaining the reason for the assured taking a particular course of action. However, it should be noted that given that the doctrine of utmost good faith is not applicable at the claims stage, it will be an uphill task to convince the court that such a breach, even accompanied by dishonesty, amounts to a repudiatory breach by damaging the relationship of trust between parties.
(4) Exaggerated Claims
It has been stressed in The DC Merwestone that the fraudulent claims rule extends to fraudulently exaggerated claims barring the whole of the policyholder's claim. 93 The law concerning fraudulently exaggerated claims is clear in some respects. As a starting point, it is evident that to defeat a claim, the falsehood must be substantial. This is no more than an application of the de minimis rule 94 and is a useful mechanism utilised to determine whether a fraudulent intent can be imputed to the assured in the absence of independent evidence of his state of mind. The degree to which the claim has been inflated will be the decisive factor in differentiating fraud and innocence. of fraudulent intent on the part of the assured in the light of excessive level of exaggeration of the claim submitted. 96 In cases where there is a degree of exaggeration but not to a substantial extent, the assured could successfully argue that there was no fraudulent intent on his part and inflation was made for bargaining purposes in anticipation that the claims put forward would be cut down by claim adjusters.
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This much is clear. However, two issues still remain in the dark: i) in determining whether a claim is substantially exaggerated or not, should one consider the amount of exaggeration itself or should the amount of exaggeration be compared to the percentage of the whole claim? and ii) is it possible that there could be instances where exaggeration is substantial but nevertheless no inference of fraudulent intent can be drawn? These issues have not been aired in The DC Merwestone, but by considering the ethos behind the majority judgment, an informed guess can be made in relation to how the law could develop in this area.
On the first issue, there is a fair degree of confusion. In Galloway v. Guardian Royal Exchange (UK) Ltd 98 Lord Woolf MR considered the fraud in the context of the whole claim and decided that because the fraud related to a substantial amount and was a significant percentage of the claim, the whole claim was tainted. Millet, LJ, on the other hand, indicated that the solution favoured by Lord Woolf MR "would lead to the absurd conclusion that the greater the genuine loss, the larger the fraudulent claim which may be made at the same time without penalty."
99 He suggested that the fraudulent part of the claim should be considered in isolation in order to decide whether it was "sufficiently" serious to justify stigmatising the claim as a fraudulent one. The fact that Mummery, LJ, agreed with both judges does not add any further clarity. However, the approach advocated by Millett, LJ, was subsequently endorsed by the Court of Appeal in The Aegeon where Mance, LJ, observed: "it is sufficient for the rule to apply that the fraud occurs in making a claim and relates to a part of the claim which, when viewed discretely, is not itself immaterial or unsubstantial." 100 The DC Merwestone was a case where the central issue was the impact of a collateral lie on a genuine insurance claim. However, the tenor of the leading judgments in the case is that in determining whether a claim is fraudulent or not the key consideration should be to identify the motive of the assured. If the assured is trying "to obtain more than the law regards as his entitlement" the claim is dishonest. 101 It is submitted that the moment the assured puts forward a claim which is substantially exaggerated in its own right, the threshold is passed and the claim should be treated as fraudulent regardless of what percentage of the entire claim the fraudulent part relates to.
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Here the degree of loss was exaggerated by a hundred fold. See also Transthene Packing Co Ltd v. Royal Insurance (UK) Ltd [1996] LRLR 32 (QB) where a claim for the purchase price of goods which were at the time of the loss seriously defective was held to be fraudulent. other instruments executed to transfer an interest in the property or money are of no force and effect. When used in this context, it usually means that the instrument is not effective to transfer whatever interest is sought to be conveyed or assigned, but it does not mean that the instrument fails to give rise to binding contractual obligations. Again, there are instances where the word "void" has been used to describe loosely the effect of illegality arising during the performance of a contract. 129 Here, illegality usually makes the contract unenforceable but its effect is usually prospective.
It is, therefore, evident that the word "void" could carry potentially different meanings. It is highly unlikely that the word has been used in this context in its most technical sense, meaning that the contract has never come into existence. The fraud that arises during the performance of the contract can hardly be seen as having an impact on the foundations of the agreement between the parties. It is possible and certainly advantageous for the insurer to argue that the term entitles him to avoid the contract ab initio should a fraudulent claim be submitted. However, given the fact that the potential impact of such interpretation is devastating for one of the parties, it would probably be treated as an improbable term for them to agree on in the absence of unambiguous wording to that effect. 130 Of course, on the premise that the parties were ambiguous as the effect of this clause, it is always open to courts to construe it contra proferentem and resolve it against the party who benefits from the clause-in this case the insurer.
131 If this solution is to be adopted, the court would be prepared to make the remedy available to the insurer in case of breach of such a clause only prospectively (de futuro).
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D. Conclusion
It has often been assumed that the fraudulent claims rule in insurance law should have a deterrent effect and is a facet of the doctrine of good faith. As a result, the boundaries of the rule have been construed in a broad fashion and in the recent past, the courts lower in the hierarchy took the view that collateral lies told in the process of advancing a genuine claim were capable of converting the claim into a fraudulent one. In other areas of law of obligations, however, a different judicial trend is evident and judges have been prepared to treat those who have been morally questionable in a more proportionate fashion. The majority of the Supreme Court in The DC Merwestone took a similar stance and was prepared to hold 
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In Direct Line Insurance plc v. Fox [2009] EWHC 386 (QB), it was held by HH Judge Seymor QC that the standard express fraudulent claims wording did no more than replicate the common law and did not have retroactive effect-the phrase "shall become void" meaning that the previous accrued rights were unaffected. that collateral lies told at claims stage do not have an impact on the validity of a genuine insurance claim.
It has been put forward in this article that historical assumptions on a possible affiliation between the fraudulent claims rule and utmost good faith doctrine are extremely questionable and there is no evidence to suggest that the rule should carry a deterrence effect. Considering the future development of the fraudulent claims rule in the light of the Supreme Court judgment, the author concludes that: i) Collateral lies told at claims stage, even though they do not have an adverse impact on the validity of a genuine claim, could potentially enable the insurer to claim damages and in extreme cases even terminate the contract prospectively;
ii) Some lies told at claims stage could still potentially convert the claim into a fraudulent one especially if they are capable of transforming the basis of the claim;
iii) Deliberate concealment of certain facts by the assured at claims stage could render the claim fraudulent especially if the assured is aware that the insurer is in the process of evaluating a claim put forward is labouring under a misapprehension as to the circumstances concerning the loss or the evidence put forward; iv) A knowing exaggeration of a claim, even if done for negotiation purposes, could potentially convert the claim into a fraudulent one on the premise that the assured has no honest belief in such a claim; and v) It is possible that insurers might opt to use tailor-made fraudulent claims rules to alleviate the potential impact of recent judicial developments. However, careful drafting would be needed in order to achieve this outcome; and some of the commonly used clauses in the market lack the desired clarity.
